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JUSTICE ABBOTT delivered the opinion of the Court, in which CHIEF JUSTICE PHILLIPS,
JUSTICE GONZALEZ, JUSTICE HECHT, JUSTICE ENOCH, JUSTICE OWEN, JUSTICE BAKER and JUSTICE

HANKINSON join.

JUSTICE SPECTOR filed a concurring and dissenting opinion.

The issue in this case is whether employers that are nonsubscribers to the Texas Workers’

Compensation Act can be sued for acts of discrimination that violate Texas Revised Civil Statute

article 8307c.  Because we hold that they cannot, we reverse the judgment of the court of appeals and

render judgment that Bouchet take nothing on his article 8307c claim.

I

Lawrence Bouchet injured his back on June 29, 1987, while in the course and scope of his

employment with the Texas Mexican Railway Company (Railway).  Bouchet continued to work until

his condition worsened and he underwent surgery.  After surgery, Bouchet returned to work on a

restricted schedule and light-duty basis.  Based on its internal policies, the Railway paid Bouchet’s

medical bills, transportation costs for medical care, and full salary while the parties negotiated

settlement of Bouchet’s claim. 



       Bouchet sued in 1992 under TEX. REV. CIV. STAT. ANN . article 8307c, which was recodified in 1993 as TEX. LAB.1

CODE § 451.001-.003.  The court of appeals analyzed Bouchet’s claim under TEX. LAB. CODE § 451.001.
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 On December 23, 1991, Bouchet sued the Railway in state district court under the Federal

Employers Liability Act (FELA), 45 U.S.C. § 51, for the personal injuries he had suffered on the job.

After Bouchet filed suit, the Railway discontinued the salary and transportation payments, but

continued paying Bouchet’s medical expenses.  In September 1992, Bouchet amended his petition

to add a claim that the Railway had violated Texas Revised Civil Statute article 8307c by denying

Bouchet benefits and discharging him in retaliation for his filing of the FELA lawsuit.

At trial, the jury determined that Bouchet suffered $100,000 in damages on his FELA claim,

that Bouchet was 80% responsible for his injury, and that the Railway was 20% responsible for

Bouchet’s injury.  The jury also found that the Railway did not wrongfully retaliate against Bouchet.

The trial court rendered judgment on the verdict that the Railway pay $20,000 to Bouchet on the

FELA claim and that Bouchet take nothing on his article 8307c claim.

Bouchet appealed, arguing that the trial court should have found an article 8307c violation

as a matter of law.  He also argued that the jury’s failure to find such a violation was against the great

weight and preponderance of the evidence.  The Railway responded that Bouchet could not recover

under 8307c because he was not entitled to workers’ compensation benefits and, alternatively, that

the jury correctly found against Bouchet on that claim.

The court of appeals concluded that the anti-retaliation provision  protects employees of both1

subscribers and nonsubscribers to the Texas Workers’ Compensation Act.  The court held that an

employee who files a claim under FELA, or hires an attorney to assist in a FELA claim, is protected

from retaliation by Texas Labor Code section 451.001.  915 S.W.2d 107, 110-12.  Because the court

of appeals also held that the jury’s finding that the Railway had not discriminated against Bouchet

was against the great weight and preponderance of the evidence, it reversed and remanded on

Bouchet’s retaliation claim.  The Railway filed an application for writ of error with this Court,

asserting that the court of appeals erred by applying the anti-retaliation provision to a nonsubscribing



      The Railway did not raise in its application for writ of error the argument that Justice Spector utilizes as the basis2

to concur with our judgment that Bouchet take nothing on his article 8307c claim.  The Railway’s sole argument
regarding the anti-retaliation provision was that the court of appeals erred “by holding that employees of nonsubscribers
can recover under Article 8307c” and “by holding that nonsubscribers are subject to Article 8307c.”  See Petitioner’s
Application for Writ of Error at 4-5. 

      See TEX. R. APP. P. 100(a), 131(e)(repealed 1997); Oil Field Haulers Ass’n v. Railroad Comm’n, 381 S.W.2d 183,3

189 (Tex. 1964).  The recently-enacted Rules of Appellate Procedure do not require a party to file a motion for rehearing
in the court of appeals before filing a petition for review in this Court.  See TEX. R. APP. P. 53.7.
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employer and by incorrectly applying the standard of review for a great weight and preponderance

of the evidence challenge.   2

II

As a threshold matter, Bouchet asserts that the Railway waived any error concerning its

nonsubscriber status by not assigning error with requisite specificity in its motion for rehearing in

the court of appeals.   Bouchet argues that the Railway’s motion for rehearing was limited to whether3

the Federal Employers Liability Act preempted Bouchet’s state law claim, and did not address

whether the anti-retaliation provision applied to nonsubscribing employers.

A point of error is “sufficient if it directs the attention of the appellate court to the error about

which complaint is made.”  Anderson v. Gilbert, 897 S.W.2d 783, 784 (Tex. 1995).  Courts should

liberally construe briefing rules.  See Williams v. Khalaf, 802 S.W.2d 651, 658 (Tex. 1990).  The

court of appeals in this case jointly discussed the Railway’s argument that Texas Labor Code section

451.001 does not apply to FELA claims and its argument that section 451.001 does not apply to

nonsubscribers generally.  The issue framed by the court of appeals was “whether a Labor Code

§451.001 question on wrongful discrimination is proper in an FELA case.”  915 S.W.2d at 110.

Under that framing of the issue, the court of appeals pronounced its holding regarding nonsubscriber

liability.  Id. at 112.  

The Railway challenged that holding by arguing in its motion for rehearing that the court of

appeals erred by applying the anti-retaliation provision to a railroad governed by FELA.  Thus, the

Railway’s motion for rehearing was consistent with the wording used by the court of appeals to
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frame the issue and was sufficient to inform the appellate court of the nonsubscriber argument

presented here.  Even applying the narrow interpretation urged by Bouchet requires analysis of

whether a nonsubscribing entity can be liable under the anti-retaliation provision.  Accordingly, we

conclude that we have jurisdiction to consider the merits of the Railway’s argument. 

III

Bouchet argues that the Railway retaliated against him because he filed a claim under FELA

and hired a lawyer to represent him in that claim.  Bouchet does not allege that he ever (1) filed a

claim under the Texas Workers’ Compensation Act, (2) was entitled to any benefits under the Act,

or (3) that the Railway was a subscriber to that Act.   Nevertheless, he contends that the language

of article 8307c is broad enough to protect employees from retaliation by their nonsubscribing

employers for any type of claim that employees may assert against their employer, including claims

unrelated to workers’ compensation.  Thus, he argues that article 8307c precludes the Railway from

discriminating against him because he filed a FELA claim.

 Before the 1993 recodification, the part of article 8307c relevant to this case provided:

No person may discharge or in any other manner discriminate against any employee
because the employee has in good faith filed a claim, hired a lawyer to represent him
in a claim, instituted, or caused to be instituted, in good faith, any proceeding under
the Texas Workmen’s Compensation Act, or has testified or is about to testify in any
such proceeding.

TEX. REV. CIV. STAT. ANN. art. 8307c (emphasis added), recodified at TEX. LAB. CODE § 451.001.

The plain and common meaning of the statute’s language provides protection only for

claimants proceeding or testifying under the Workers’ Compensation Act.  The phrase “under the

Texas Workmen’s Compensation Act” modifies all of the employee actions specifically protected

by the statute: the good faith filing of a claim, hiring a lawyer to represent an employee in a claim,

instituting a proceeding, and testifying in a proceeding. 

Bouchet’s interpretation of article 8307c arbitrarily applies the phrase “under the Texas

Workmen’s Compensation Act” only to “instituting or causing a proceeding to be instituted” under



     Oddly, the concurring and dissenting opinion cites City of LaPorte v. Barfield, 898 S.W.2d 288, 293 (Tex. 1995),4

for that proposition.  Barfield stated: “Forbidding retaliation against an employee for seeking monetary benefits under
the Worker’s Compensation Law presupposes that the employer is a subscriber.” Id. at 293.
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the Act and testifying in a proceeding under the Act.  Under Bouchet’s interpretation, even if an

employee filed, or hired a lawyer to represent him in, a claim against the employer that was not

related to an injury suffered at work, article 8307c would protect that activity from employer

retaliation.   

That interpretation, as well as the position taken by the concurring and dissenting opinion,

is directly at odds with the Legislature’s express purpose for enacting article 8307c.  The Legislature

enacted article 8307c in 1971 to protect “persons who file a claim or hire an attorney or aid in filing

a claim or testify at hearings concerning a claim under the Texas Workmen’s Compensation Act,”

see Act of April 22, 1971, 62d Leg., R.S., ch. 115, 1971 Tex. Gen. Laws 884, because those persons

“are alleged to be often fired or discriminated against by employers for such claims.”  HOUSE COMM.

ON JUDICIARY, BILL ANALYSIS, Tex. H.B. 113, 62d Leg., R.S. (1971); see also Carnation Co. v.

Borner, 610 S.W.2d 450, 453 (Tex. 1980)(“The Legislature’s purpose in enacting article 8307c was

to protect persons who are entitled to benefits under the Worker’s Compensation Law and tiews

general definitions provided by the Texas Workers’ Compensation Act for terms such as

“employee,” “subscriber,” and “person,” and concludes that the “Legislature’s use of the term

‘person,’ rather than ‘subscriber,’ thus suggests that the Legislature did not intend to exclude

nonsubscribers from the Anti-Retaliation Law.”   Post, at __.  We need not speculate, however,4

about the Legislature’s intent.  The bill analysis from the House Committee on the Judiciary noted

that the purpose of article 8307c was to protect “persons who bring Workmen’s Compensation

claims or testify in such actions.”  HOUSE COMM. ON JUDICIARY, BILL ANALYSIS, Tex. H.B. 113, 62d

Leg., R.S. (1971).  Although the term “person” may have different meanings in different contexts

under the Workers’ Compensation Act, there can be no doubt that only employees of subscribers to

the Act can bring workers’ compensation claims.  Because the Legislature stated article 8307c was

intended to protect “persons who bring Workmen’s Compensation claims,” only subscribers can be
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subject to article 8307c claims.   

The court of appeals relied heavily on the Legislature’s extensive revisions to the Workers’

Compensation Act in 1989 as support for its conclusion that Bouchet could maintain an article 8307c

claim.  The court of appeals concluded that, because article 8307c was not included in Senate Bill

1, which completely overhauled the state’s workers’ compensation law, the anti-retaliation provision

was “no longer tied to the workers’ compensation scheme or statute” after the 1989 revisions.  915

S.W.2d at 110.  We fail to see any significance in the Legislature’s failure to include article 8307c

in Senate Bill 1.  The language of article 8307c was not changed at all by the 1989 revisions to the

Workers’ Compensation Act, and the Legislature clearly did not intend to make a substantive change

in 8307c.  See Tex. S. Con. Res. 28 (7-9), 71st Leg., 2d C.S., 1989 Tex. Gen. Laws 133; Tex. H.R.

Con. Res. 46 (5-7), 71st Leg., 2d C.S., 1989 Tex. Gen. Laws 168.      

That the Legislature did not intend a substantive change to article 8307c with the 1989

revisions to the Workers’ Compensation Act is confirmed by a debate in the House of

Representatives.  In response to a question about the continuing viability of an employee’s cause of

action for retaliation for filing a workers’ compensation claim, Representative Seidlits stated that,

“[W]e have gone back to current law, [article] 8307c, which is current law, operating in, in essence,

we have reinstated current law.”

When considering the entire legislative history of article 8307c, the Legislature’s intent is

unmistakable: article 8307c is intended to apply only to employees and employers who act under the

Texas Workers’ Compensation Act.  Accordingly, we hold that any alleged retaliation by the

Railway against Bouchet for filing a FELA claim and hiring a lawyer to assert that claim is not

actionable under article 8307c.  This conclusion is consistent with our statement in City of LaPorte

v. Barfield, 898 S.W.2d 288, 293 (Tex. 1995): “Forbidding retaliation against an employee for

seeking monetary benefits under the Worker’s Compensation Law presupposes that the employer

is a subscriber.”
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IV

Although Bouchet filed his article 8307c lawsuit against the Railway before that article was

recodified in 1993 as Texas Labor Code section 451.001, the court of appeals analyzed Bouchet’s

claim under that Labor Code section.  Even if Labor Code section 451.001, rather than article 8307c,

governed the disposition of this case, we would reach the same result.  As recodified, the statute

provides:

Discrimination Against Employees Prohibited.  A person may not discharge or in
any other manner discriminate against an employee because the employee has:
(1) filed a workers’ compensation claim in good faith;
(2) hired a lawyer to represent the employee in a claim;
(3) instituted or caused to be instituted in good faith a proceeding under Subtitle

A [Texas Workers’ Compensation Act]; or
(4) testified or is about to testify in a proceeding under Subtitle A.

TEX. LAB. CODE § 451.001.  As we have previously recognized, the recodification of article 8307c

was not a substantive revision.  See Barfield, 898 S.W.2d at 293 (“The provision [article 8307c] has

never been amended but has since been recodified without substantive change as sections 451.001-

.003 of the Texas Labor Code.”).

V

Bouchet asserts that a decision reversing the court of appeals is inconsistent with Hodge v.

BSB Investors, Inc., 783 S.W.2d 310 (Tex. App.—Dallas 1990, writ denied), and Texas Health

Enterprises, Inc., v. Kirkgard, 882 S.W.2d 630 (Tex. App.—Beaumont 1994, writ denied).  For the

reasons already stated, we disapprove Hodge and Texas Health Enterprises to the extent that they

hold that an employee can assert an article 8307c claim against an employer that does not subscribe

to the Texas Workers’ Compensation Act.  

*      *      *      *

We hold that Bouchet cannot recover under either article 8307c or Texas Labor Code section

451.001.  We therefore reverse the court of appeals’ judgment and render judgment that Bouchet take
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nothing on his article 8307c claim.  Because neither the Railway nor Bouchet appealed the trial

court’s judgment on Bouchet’s FELA claim to the court of appeals, we do not disturb the trial court’s

judgment in that respect.  Additionally, because of our holding, we do not reach the issue of whether

the court of appeals correctly applied the “great weight and preponderance of the evidence” standard

of review.

___________________________
GREG ABBOTT
JUSTICE

OPINION DELIVERED: February 13, 1998  


